








INTRODUCTION

The 1979 Annual Report of the Public Employment Relations

Board (PERB) contains information on all three collective

negotiation laws administered by PERB* These laws apply to

approximately 730,000 employees. Included are 1,170 public

school employers, the State of California, the Regents of the

University of California, the Trustees of the California State

University and College system and the Directors of Hastings

College of the Law,

The Educational Employment Relations Act (EERA) has been in

effect since April of 1976, the State Employer-Employee

Relations Act (SEERA) has been in effect since July of 1978,

and the Higher Education Employer-Employ ec Relations Act

(HEERA) has been in effect since July of 1979.
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BOARD ADMINISTRATION

LEGISLATIVE ENACTMENTS

In 1979 the Legislature made the following revisions,

deletions, and additions to the three Employer-Employee

Relations Acts administered by PERB:

Assembly Bill 1537 (Authored by Assemblyman Michael Gage)

became Chapter 1008 of the Statutes of 1979. This bill

contains provisions which affect SEERA.

(1) Any bona fide association, which is not the exclusive

representative, may not have as one of its purposes the

representation of employees in their employer-employee

relations with the state if the members are' to authorize

dues deductions.

(2) Additional provisions of law may be superseded by the

memorandum of understanding: a) provisions relating to the

regulation and accumulation of employee vacation credits

and sick leave credit on an hourly basis for certain

employees, b) the crediting of prior service for purposes

of layoff or sick leave where continuity of employment is

broken for 6 months or longer by a permanent separation,

and c) could delete from those provisions specified to be

superseded certain provisions relating to the Public

Employees* Medical and Hospital Care Act.
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(4) Findings of the Board on questions of fact and

ultimate facts shall be conclusive for purposes of judicial

review if supported by substantial evidence.

(5) The Board, once the period to file for extraordinary

relief has expired, may seek enforcement of its orders or

decisions in a district court of appeal.' If the court

finds that compliance with the Board's order and procedures

was refused, the court must issue the writ of mandamus.

(6) The only provisions of a memorandum of understanding

in higher education employer-employee relations which shall

not supersede specified provisions of law without

corrective or budgetary action by the Legislature are those

provisions which require the expenditure of funds. Such

provisions shall not become effective unless approved by

the Legislature in the annual budget act.

(7) The memorandum of understanding in higher education

employer-employee relations shall be controlling over

provisions related to upward mobility of employees in the

California State University and Colleges. Provisions of

law concerning retirement. Medical and Hospital Care Act,

California Postsecondary Education Commission, the Report

On Personnel by the Trustees of the California State

University and Colleges to the Legislature and the

utilization of nonpublic information by certain employees

and contractors for pecuniary gain shall not be superseded

by the memorandum of understanding.
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(8» Deletes a reference to the Public Employees Retirement

System from a provision of HEERA causing year-to-year

employment of persons whose age is over the mandatory

retirement age

Senate Bill 130 (authored by Senator Ralph Dills) became

Chapter 98 of the Statutes of 1979. The bill took effect on

June 6, 1979, as an emergency statute. The provisions of the

law apply to State employer-employee relations and include the

following:

(D requires that SEERA not be construed to limit the

entitlements of state civil service employees, including

those designated as managerial and confidential, provided

by the state civil service laws.

(2» prohibits managerial and confidential employees from

holding elective office in an employee organization which

also represents state employees covered by the SEERA.

(3) modifies the definition of state employee contained in

section 3526 to exclude employees of the California

Maritime Academy, confidential employees, and managerial

employees,

(4) provides career credits to full-time exempt employees

upon the completion of specified service requirements with

the state,
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BOARD OPERATIONS

The Board is composed of three members appointed by the

Governor subject to confirmation by the Senate. During this

reporting period. Harry Gluck served as Chairperson;

Dr. Raymond Gonzales completed the third year of his five-year

appointment; Barbara Moore was appointed to the Board on

March 19, 1979 to succeed Jerilou Cossack Twohey whose term

expired.

During 1979, the Board issued 20 decisions regarding

representation issues, one of which involved the placement of

approximately 4000 job classifications and 150,000 employees

under SEERA (see page 36) , and 13 decisions regarding unfair

practice cases. A digest of these Board cases begins on page 7

In addition to its caseload of appeals filed as the result

of proposed decisions in representation and unfair practice

cases, the Board also rules on administrative appeals, requests

for injunctive relief, and requests for judicial review. In

1979, the Board issued 30 decisions covering administrative

appeals, 1 decision on requests for judicial review, and 3

decisions on requests for injunctive relief. In calendar year

1979r the Board itself issued a total of 67 decisions of

various kinds.
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As in all preceding years the Board operated within its

budget. For the 1978-79 fiscal year, the Board expended

approximately $2.71 million in the administration of the

Educational Employment Relations Act and the determination of

bargaining units for the State Employer-Employee Relations

Act. The determination of units for Higher Education

Employer-Employee Relations Act will begin in the 1979-80

fiscal year. This, together with the on-going function of

administering the EERA and one-time SEERA and HEERA election

costs, has resulted in a $4.11 million budget for .PERB

in 1979-80-
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3. Certificated-Summer School

Redwood City Elementary School District
(10/23/79), SF-R-122; PERB Decision No. 107

The Board construes, in the interest of justice
the petition for recognition as one for unit
modification and finds inclusion of summer
school teachers in the existing certificated
unit to be appropriate based oh community of
interest.

4. Classified/Certificated-Supervisory

Franklin-McKinley School District (10/26/79)
SF-R-604 A&B; PERB Decision NoT^.08

In a per curiam decision, the board adopted the
hearing officer's findings that:

Separate units of classified supervisory
employees and certificated supervisory employees
are appropriate; however, a combined unit of
classified and certificated supervisory
employees would not be appropriate, due to lack
of community of interest (3545(6)(3)).

Small size (four members) did not make it
inappropriate because (1) the lack of community
of interest between classified and certificated
employees made a wall-to-wall unit inappropriate
and (2) the small unit would not cause
inefficient district operations.

Principals who presently sit on the negotiating
team and the manager of maintenance and
operations are confidential employees
(3540.1 (c)) hence excluded from the unit. The
business office supervisor is not a confidential
employee, therefore is not excluded from the
unit. The administrative assistant, the
director of instruction, the director of special
services, and the coordinator of bilingual
education are supervisory employees,

5. Classified Employees-Presumptively Appropriate
Units
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should be included in the unit with the other
certificated teachers of the district.

8. Certificated-Counselors, Psychologists, Nurses
Speech Therapists and Reading Specialists

Arcadia Unified School District (5/17/79)
LA-R-278; LA-UC-17; PEKB Decision No. 93
Under the circumstances in this case, a majority
of the Board found that a unit modification
petition is not an appropriate means of
asserting a claim of representation in the face
of an outstanding request for recognition.

APSSA filed a request to represent counselors,
psychologists, nurses, speech therapists, and
reading specialists.

The exclusive representative of a unit of
teachers subsequently filed a unit modification
petition which sought to add the same classes to
their existing unit. The petition was jointly
filed with the employer, but not within the
statutory limitation of 15 days for an
organization to file a competing petition.
Further, the organization representing the
teachers had not requested the sought-after
positions when it filed its original petition to
represent the teachers,

The board affirms the hearing officer's finding
that a unit consisting of counselors,
psychologists, nurses, speech therapists and
reading specialists is appropriate within the
meaning of section 3545(a).

The classifications in dispute share a community
of interest among themselves and the majority of
employees appear to support the petitioning
organization. In addition, the board finds that
the proposed unit would not impair the
district's efficiency of operations.

9. Certificated-Part-Time and Summer School
Teachers

Rio Hondo co"u"unity College District, (1/25/79)
LA-R-111; PERB--D-ecision No. 57
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12. Certificated-Part-Time Instructors and
Department Chairpersons

Hartnell Community College District, (1/2/79)
S¥'-ft-312? PERB Decision No. 81 (Overrules Los
Rios) .

The Los Rios [(6/9/77) EERB Decision No. 18]
policy that part-time employees who have taught
three of the last six semesters should be
included in the negotiating unit is overruled.
In Hartnell, the similarities in community of
interest between the 191 part-time and the 113
full-time community college teachers
(qualifications, training, job functions)
outweigh the differences (compensation,
extracurricular responsibilities) therefore the
appropriate unit includes all full- and
part-time faculty.

Departmental chairpersons are supervisory
employees, not management employees, within the
Act, in spite of the stipulation by the District
and the Association that the employees weren't
supervisory. The Board will no longer accept
stipulations contrary to the express language of
the EERA which affect the ultimate conclusion of
law before the Board. [H.O. Proposed Decision,
SF-R-312 (7/15/77).]

II. Confident!al-Secretaries

Dinuba Public Schools, (4/2/79)
S-R-171'? PERB Decision No. 91.

The five secretaries to the building principals are not
confidential employees because: 1) The negotiations
proposal they learned of was not in the regular course of
their duties; 2) the grievances that they viewed were not
confidential; and 3) the management position memos on
negotiations they filed did not constitute "access" to
such materials. To allow each principal's secretary to
become confidential because of their filing duties would
destroy the "small nucleus concept." (Affirms the
substance of H.O. Proposed Decision, S-R-171 (6/13/78).)

Ill Separate Employers

Paso Robles Union School District, (1/9/79)
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3543.5(a)

After remand to hearing officer to resolve
credibility questions, and the issuance of a
supplemental proposed hearing officer s decision, the
Board finds:

1. District's withdrawal of an offer for a permanent
teaching position to a substitute teacher was
based oh the employee's organizational
involvement (asking for assistance from the
organization) and constituted a violation of
section 3543*5(a). [H.O. reversed.]

2. District's response to an employee's refusal "to
accede to the new preparation schedule, (i.e.,
that [employee] would be required to punch a time
clock or have his pay docked), was a legitimate
response to threatened insubordination."
" [I]nsubordinate conduct of an employee which
threatens the employer's ability to maintain
order and enforce legitimate rules and policies
loses any protected status which may otherwise
have attached." Also, observations by district
of employee's teaching techniques was not unfair
in view of employee's threatened
insubordination. [H.O. affirmed.]

3. The district did not fail to meet and consult on
the changes in and adoption of teaching
schedule. The change was found to have been made
in response to academic concerns, not union

.
animus.

H. Fresno Unified School District, (1/4/79
S-CE-23; PERB "DecFs'ion No. 82

3540.l(k)

Charge dismissed for lack of jurisdiction because
private independently run bus company which carries
school children is not a public school employer
within the Act. None of the criteria necessary to
prove agency (related operations, common management,
common ownership) are satisfied by the facts in this
case. NLRB precedent that private school bus
employees are public employees is irrelevant to
PERB's jurisdiction. [H.O, Proposed Decision,
S-CE-23? (12/21/77)].
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3544.9; 3543.6(b)

Followin9 federal precedent, the Board finds that
certain internal union activities are subject to the
duty of fair representation. However, "only such
activities that have a substantial impact on the
relationships of unit members to their employers are
subject to that duty." In the instant case, the
scheduling of organizational meetings and the
election of a representative to the negotiating team
are found not to have a sufficiently substantial
impact on employees' relationship with their employer
as to give rise to the duty of fair representation.
The organization's handling of its monthly financial
report at its monthly meetings is not violative of
section 3546.5 requirements. [H.O. affirmed.]

L. Carlsbad Unified School District, (01/30/79)
LA-CE-61; PERB^ecTsion No. 89

3543.5(a), (b)

Overrules San Dieguito's requirement that intent is
always necessary to prove a 3543.5 (a) violation. JTf
the harm to the employee's organizational rights
outweighs the employer's operational necessity, a
violation will be found, even in the absence of
unlawful intent. If the complained of conduct is
caused by an unlawful intent, it is a per se
3543.5(a) violation. The District's transfer of
Federation activists, but not the transfer of a
Federation member, was found to be a 3543.5(a)
violation. The six-month limitation in
section 3541.5(a) did not run because the transfers
were a continuing violation. No derivative 3543.5(b)
violation was found. [H.O. Proposed Decision,
X.A-CE-61 (10/21/77) is affirmed in part and reversed
in part,]

M. Harvey Arnold Neilman v. Baldwin Park Unified SchqpJ,
DistrTct (4/4/79)
LA-CE-367; PERB Decision No. 92

3543.5(a)

PERB is prohibited from enforcing negotiated
agreements unless the facts alleged constitute an
independent violation of the EERA. Even if the
assignments given Neilman and other North Park
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teachers were discriminatory, they are not
demonstrably or inferentially related to the exercise
by the teachers of any rights granted by the EERA-
The facts further failed to establish that any
relationship existed between the employees' response
to the grievance and the exercise by Neilman of any
rights granted to him by the EERA.

Where charging party appeals a dismissal by a Hearing
Officer to the Board instead of amending charge to
specify which section of EERA has been violated, the
Board will search the facts in the charge to
determine any apparent violations of the Act.
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If it becomes apparent that voluntary settlement is

unlikely, a formal hearing is scheduled. A formal hearing may

be held at a PERB regional office or in the local community.

At the hearing, the hearing officer rules on motions, takes

sworn testimony and receives other evidence. The hearing
^.

officer then studies the record, considers the applicable law

and issues a proposed decision.

Hearing officers' proposed decisions are made in accordance

with precedential Board decisions. In the absence of a Board

decision on the same or similar facts, the hearing officer will

decide the issue (s) applying such other legal precedent as is

available.

After receipt of the proposed decision, any party to the

proceeding may file a Statement of Exceptions with the Board

itself and submit briefs in support thereof. This method

provides any party with the opportunity to appeal the proposed

decision before it would otherwise become effective. The

Board, after reviewing the record, may affirm the decision,

modify in full or in part, reverse or send the matter back to

the hearing officer for receipt of additional fcestimony and

evidence. At any time during the above process, the Board may

elect to transfer a case from the hearing officer to itself.
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Hearing officers' proposed decisions become final decisions

of the Board if not appealed and are binding on the parties to

the particular case.

An important distinction exists between hearing officer

decisions and decisions of the Board itself. Board decisions

are precedential and bind not only the parties to that

particular case, but also serve as precedent for similar issues

until modified or reversed by the Board itself. They are

appropriately cited as precedent. Hearing officers* decisions

bind only the parties to that particular case and are not

precedential.

UNFAIR PRACTICE SUMMARY - EERA

In 1979, 962 unfair practice charges were filed. Of these,

740 were voluntarily settled prior to hearing. During the

calendar year, hearing officers issued 53 dismissals prior to

hearing and 34 proposed decisions after hearing. A graph of

the unfair practice charges filed during 1979 is found in the

appendices, page 57

In addition to this, Board agents were extremely active in

working with the parties in informal conferences, attempting to

work out mutually acceptable solutions to the problems giving

rise to the charges. In the vast majority of cases, this

resulted in withdrawal of the charge by settlement.
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UNFAIR PRACTICE SUMMARY - SEERA

During 1979, 16 unfair practice charges were filed. Eleven

of the charges were settled voluntarily prior to hearing.

Three additional charges were dismissed with no appeal taken-

Two additional charges were dismissed by the hearing officerr

and the dismissals were appealed to the Board. Three charges

have been temporarily placed in abeyance afc the request of the

parties; one hearing officer proposed decision was issued and

two are being drafted. A graph of the unfair practice charges

filed during 1979 is found in the appendices, page 57.

UNFAIR PRACTICE SUMMARY - HEERA

Since the implementation of HEERA on July 1, 1979, 15

unfair practice charges have been filed. One was voluntarily

settled prior to hearing. Five have been scheduled for formal

hearing. In addition, three hearings have been held and

hearing officer proposed decisions are being drafted,

LITIGATION

The PERB is represented in litigation by the General

Counsel's office. The Board may be involved in at least six

types of court proceedings:

(D judicial review of a unit determination decision;

(2) court enforcement of Board decisions or subpoenas;

(3) review of a final Board order in an unfair practice

case;
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(4) injunctive relief;

(5) attempt to block the Board's processes; and

(6) the Board may file amicus curiae briefs in litigation

which affects either its jurisdiction or public sector

labor relations generally

Requests for Injunctive Relief

In San Diego Teachers Assn. v. Superior Court of San Diego

County (1979) 24 Cal.3d 1, the California Supreme Court found

that PERB has exclusive initial jurisdiction over public school

employee strikes, which may be unfair practices under EERA.

The Court limited the effect of the ruling "[t]o injunctions

against strikes by public school employee organizations

recognized or certified as exclusive representatives." The

issue of illegality of strikes by public employees was

specifically not addressed by the Court.

As a result of the San Diego case, the Board held extensive

public hearings leadinq to the adoption of rules which govern

the filing of requests for injunctive relief. These rules

provide for a compressed investigative timeline in recognition

of the nature of the rights and interests which are involved.

As might be expected, this newly defined jurisdiction involves

a substantial additional workload for the Board.
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A Board decision to seek injunctive relief related to a

specific unfair practice charge is based on an evaluation of:

(1) the likelihood that the charge would prevail when heard,

and (2) the potential for irreparable harm should the

injunctive relief not be sought. A list of requests for

injunctive relief filed during 1979 is found in the appendices,

page 52, Thirty-seven requests for injunctive relief (35 under

EERA and 2 under HEERA) were filed in 1979.

Seven requests involved work stoppages in five different

school districts. The Board recognizes that, in some

instances, work stoppages by public school employees and

lookouts by public school employers can be inimical to the

public interest and inconsistent with those provisions of the

EERA requiring the parties to participate in good faith in the

impasse procedures. As a resultr a rule was enacted which

provides a process by which the Board can respond quickly to

injunctive relief requests involving work stoppages or

lookouts. Upon the filing of a request, the General Counsel

conducts an investigative proceeding into the circumstances of

the alleged lookout or work stoppage. The General Counsel must

report the results of this investigation to the Board within 48

hours following a filing so that the Board itself may act upon

the injunctive relief request as soon as possible.
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another As part of its order the Board required posting of an

appropriate notice of its ruling and a statement of compliance,

by the District, plus mailing a copy of the order and notice to

each classified employee

Suit was filed by PERB in the Los Angeles Superior Court

for enforcement of the Board's order. On December 4, 1979, the

Court granted a writ of mandamus to enforce PERB's order.

(2) Santa Monica (Santa Monica College Part-time Faculty

Assn. v. Santa Monica Community College District; Santa Monica

College Faculty Assn. (9/21/79) PERB Decision No. 103. In this

decision, the Board found that the District had committed an

unfair practice by granting salary increases to full-time

teachers, but not to part-timers, The Board ordered back pay

with interest.

The District has filed suit to overturn this decision The

case has been transferred from the Los Angeles Superior Court

to the District Court of Appeal and the parties are awaiting

notice of briefing schedules from the court.

(3) Sonoma County Organization of Public Employees v.

Sonoma County Office of Education (9/23/77) EERB Decision

No. 40. The county board of education appealed to a District
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(3) The California Attorney General and the Pacific Legal

Foundation each filed a petition for the issuance of a writ of

mandamus in the Third District Court of Appeal against the

PERB, the Governor, the Controller and the State Personnel

Board. They seek a judgment that the State Employer-Employee

Relations Act be declared unconstitutional and an order

directing the Respondents to cease the implementation of the

Act. The petition is based on a claim that all authority for

compensation and personnel matters of State civil service

employees is vested by the state constitution in the State

Personnel Board and that the Legislature, by statute, cannot

subject such matters to collective bargaining.

The case has been argued and submitted to the court for

decision.

(4) CSEA, et al v. PERB 1 Civil No. 47864, Division 3.

The California School Employees Association sought to obtain a

Writ of Mandate on September 20 1979 from the California

Supreme Court ordering the PERB to issue final decisions in

three cases to which CSEA was a party, ahead of other decisions

pending on the Board's docket. The Supreme Court remanded the

petition to the Court of Appeal, First Appellate District.
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REGIONAL OFFICES

EDUCATIONAL EMPLOYMENT RELATIONS ACT (EERA)

Elections

As a result of elections conducted by PERB and voluntary

recognition by school districts, approximately 88-90% of the

450,000 school employees in the State have exercised their

right to be represented by an exclusive representative in

negotiations on matters set forth in the EERA. During 1979,

PERB conducted 122 elections of various kinds covering

approximately 40,200 employees. A listing of the elections

conducted in 1979 is found in the appendices, page 46.

There were 44 elections conducted by PERB during 1979 to

determine which exclusive representative, if any, would

represent the employees of a particular negotiating unit.

In addition, there were 47 decertification elections. Of

these, 30 resulted in the retention of the incumbent

organization; 2 resulted in the selection of no representation,

and 15 resulted in the selection of another employee

organization as the exclusive representative

Organizational security provisions negotiated between the

employer and the exclusive representative required 31 elections

to be run by PERB in 1979. Of these elections, 28 resulted in
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ratification of the organizational security provision and three

resulted in rejection of the organizational security provision.

Representation Procedures

When the parties seek to establish a new unit or to modify

an existing unit, a petition must be filed with the PERB

regional office. A Board agent then investigates the request
to ensure compliance with the Act and Board policies. In

disputed cases, the Board's staff frequently were able to help
the parties resolve their differences, thus precluding the

necessity of a time-consuming formal hearing.

During 1979, 75 requests for recognition, and 122 petitions

for unit modifications were received and processed. There were

14 proposed decisions issued which dealt with representation

issues.

Mediation/Factfindi ng

The EERA provides for both mediation and factfinding if

necessary, to assist those parties who may have reached an

impasse in their attempt to negotiate an agreement on wages,
hours, and terms and conditions of employment. A request for

mediation is sent to the appropriate PERB regional office and a

Board agent investigates to ascertain that the parties are

truly at the point where assistance from a third party would be

helpful.
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